DOCUNMENT RESUME

BD 092 003 HE 005 562

AUTHOR Hartman, Greg

TITLE Antitrust and the Control of Higher Education.

- INSTITUTION Western Interstate Commission for Higher Education,

Boulder, Colo. Resources Development Internship
Progranm.

PUB DATE sep 72

NOTE 33p.

EDRS PRICE MFP~$0.75 HC-$1.85 PLUS POSTAGE

DESCRIPTORS *Court Cases; *Federal Laws; *Federal Leglslatzon'
*Higher Education; *State Agencies

IDENTIFIERS Clayton Act; Pederal Trade Commission Act; *Oregon;

Sherman Act

ABSTRACT
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showing that higher education is interstate commerce within the
meaning of the antitrust laws. The report analyzes the state
exemption to antitrust laws and concludes that recent decisions have
linmited this exemption to such an extent that the State System would
be held to be within the scope of the antitrust laws. Under the
Sherman Act the most difficult parts of the prima facie case are
proof of conspiracy and market definition. In a Clayton Act
prosecution the most difficult task is to show that higher education
is a commodity and that the State Board of Higher Education is a
person, although showing the substantive acts of tying and price
discrimination is easy. The Federal Trade Commission Act is the most
promxslng for attacking the present State System because the act is
supposed to deal with cases where substantive actions are clear but
technicalities prevent prosecution under other acts. Research
indicates that althongh an antitrust suit against the State System
would certainly.be called a long shot, it is indeed feasible and has
a firm foundation in case law. (Author/MJM)
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I, Abatract

This report presents the basic components of a nrima facia
antitrust case ggainst the Oregon State System of liigher Fducation,
It deals with the constitutional issues raised as well as showing
that higher education is interstate commerce within the meaning of
the antitrust laws, The report analyzes the state exemption to
antitrust laws and concludes that recent decisions have limited
this exemption to such an extent that the State System would be
held to be within the scope cf the antitrust lawa, Under the
Sherman Act the most difficult parts of the prima facle case are
proof of conspiracy and market definition, It is shown that the
State System is enpaging in several actions which are substantive
violations of the Sherman Act, including price fixing, tying, market
sharing, and selling below cost, In a Clayton Act prosecution
the most difficult task 1s to show that hipher education {s a
commodity and that the State Board of Higher Fducation is a
person, although showing the substantive acts of tying and
price discrimination is easy. The lederal Trade Commlssion Act
is the most promising for attacking the present State System
because the act is supposed to deal with cases where substantive
actions are clear but technicalities prevent prosecution under
other acts, Unlike the other antitrust acts, private suits can
not be brought under the Federal Trade Commission Act but must be
brought before the Federal Trade Commission, The Commission
only has to accept a suit if {t finds that {r is in the public
interest, Research indicates that although an antitrust suit
against the State System would certainly be called a long shot,
it 1s indeed feasible and has a firm foundation in case law. Tt is
hoped that this paper will succeed in transfering the discussion
of antitrust and higher education from legal technicalities to
the divergent policies of antitrust and higher education,



IT, Preface

The author has just bepun his second vear of studies at the
"'niversity of Oregon Law School, where liec enrolled after receivine
a B, As in lMath from the University of Chicaro., This paper i3 the
result of twelve weeks of research undertaken while emploved as
a VICHE (Western Interstate Commission of Hipher Fducatinn) intern
during the summer of 1972, The internship was aponsored by the
University of Oreron's Consumer Nights Research Center (CPRC) and was
funded by a grant received from the Center to study the marketine
and funding of Higher Education,

Previous gtudles done by CRRC have revealed sore of the
anti-competitive effecta of the present aystem of fundinp hipher
cducation in Oregon and the question of the relevance of the
antitrust laws has arisen, The purpose of this proifect is to assess
the feasibility of an antitrust sult apainst the Nreeon State
‘Cysten of ligher Nducation and to prepara a report which discusses
tie. relevant legal complexities, This report is intended to
supplement the research being done by CRRC consequently no economic
analysis is presented,
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[11. Introduction

NDuring the past several years education in America as
received a large measure of publicity, often due to the turmoil
evident on college campuses throughout the country, As tiis turmoll
has subsided attention has been given to other aspects of education;
one of the areas given increasing scrutiny {s the fundine of
education., Many have become concerned abtout the upward spiraling
of property taxes to support elementary and secondary education as
well as the state and federal taxes used to support higher
education, This concern has led to an analysis of the situation
which suggests that the higher education industry can be studied
using models similar to those used to study other industries, This
line of argument that the higher education industry responds
to the same economic rules as other industries leads one to
question why the higher education industry should not also play
by the same legal rules., In particular, why shouldn't the
higher education industry be subject to federal antitrust laus?
This paper will analyze the higher education industry in Oregon in
terms of the federal antitrust laws, ~

The first four sections of the paper deal with threshold
questions which are nommon to all three of the antitrust acts.,
In these sections the conatitutional issues are examined, education
as interstate commerce is analyzed, and the question of the acope
of the state exemption to antitrust laws is studied, The next
major section deals with both parts of the Sherman Act, analyzing
such State System actions as price fixing, tying, market sharing,
and selling below cost., The next section considers tying and price
discrimination and the basic elements of an action under the Clayton
Act, The section on the Federal Trade Commisgion Act examines both
the broad acope and limitations under the final antitrust act,

This paper can be iikened to a preliminary brief on the subject
of antitrust and higher education, An actempt has been made to
present a prima facie case against the Oregon State System of Higher
Education Eﬁereinafter the State System) and to highlight the legal
complexities of an antitrust case against the State System, This
paper should not be viewed as the first step in the preperation of a
court case against the State System but rather as an argument to
be used in conjunction with economic analysis of the State System to
prompt legislative action, Antitrust law is based on a firm
foundation of belief in the advantages of a competitive market
situation and if it can be shown that the State System is in
violation of the substantive antitrust law, this system will
be operating in conflict with those policies, If this conflict
cannot be resolved, the antitrust laws will prevail and the State
System should be changed.! In addirion, it should be noted that the
Nregon legislature has passed antitrust laws declarine aucg things anr
price discrimi{nation and selling below cost to be I1legal,“apparently
without realizing the conflict between these laws snd the State Syatem,




These conflicts between federal antitrust law and the funding of

the State System must either be justified or resolved through
legialative change, It is clear that the state could not set up a
monopoly directly by driving out all of the private colleresi an attempt
to do that in elementary and secondary education in Oregon was

declared to be in violation of the first amendment,? If the state

can not create a monopoly directly then it should be restralined
from doing so indirectly,

IV, Threshold Issues

Constitutional

One issue which will immediately be raised when the possiblility
of an antitrust suit against the State System is suggested 1s the
State's Constitutional right to set up a higher education sysStem
without interference from the federal government; however, this
should prove to be no great obstacle, The Supreme Court has said,
"The power of Congress in the commerce field is broad and sweeping
and where it keeps within its sphere and violates no express
constitutional limitation, the Supreme Court will not interfere,"?
Although there 1s some governmental immunity to the power of the
federal government to tax,®it has long been recognized that
public schools are subject to taxatlon.’ Congress has always been
able to exercise its power under the con.nerce clause to suspend
state laws which interfere with its purpose.8 The soverelgn power
of the states 1is necessarily diminished by the extent of the grants
of power to the Federal government in the Constitution,? The
Suprene Court has recognized that public school systems come within
Congress' power to regulate commerce,

State Exemption

)
ks

The most important defense to any antitrust action apainst the
State System will be that the state does not come within the scope
of the antitrust laws. In the landmark case of Parker v, Brown
the Supreme Court held that activities of state governments were not
within the prohibitions of the Sherman Act, The scheme under review
in the Parker case had been set up by the California legislature
to control the production and distribution of raising, The purpose
of this scheme was to 'conserve the agricultural wealth of the State"
and to "prevent economic waste in the marketinrg of agricul:ural crop.q”12
of the state, 7The Court assumed for the purposes of the opinion that
the scheme would have been i1lemgal Lf undertaken nrivatelv and ao
based its op.nion squarely on the State's exemption from thr Sherman
Act., The Court stated that there 1s "not'rine in the Taneunens
50 the Slerwan Act or in its history which sugpests that {ts purnose
was to restrain a state or i{tg officers or agents from activities
directed by its 1eqislature.”13The Court immedlately nlaced limits on




thids state exenption by notinn that "a state Jdoes not plve immunite

to those who violate the Sherman \ct bv authorjzing them to vielate it,
or by declaring that thefv actlon i3 TarTul, " e Court also

pointed out that the question of a stat2 foining i{n a nrivate aesreement
ot combinatiqg by others for restraint of trade was not at issue

in the case,

The result of the Parker case has heen questioned by frequent
litigation which lias served to further restrict the state exemption,
In a number of cases involving tobacco boards of trade set up
by statute but staffed by local erowers the emphasis was on the
reasonableness of the conduct rather than the state exemption
and some of these b?%rds‘of trade were found to he violating
the antitrust laws,'”In the insurance field a North Carolina
scheme for regulating insurance was found to be indistinpuishsble
from the Parker case and so exempt {rom antitrust requlationd’

In three cases the courts have examined the question of public officials
participation in gonspiracies to restrain trade and only one

found 1liability, he other two cases, howvever, are not strong
precedents since one involved a situation in whiig the Federal
Aviation Administration had partial jurisdiction,’and in the

other case the public officlal's only action was to switch an
already existin%1non0poly from the hands of the plaintiff to

the defendant.2 The courts have now realized that the emphasis

of the Parker Court on the extent of the state involvement
"precludes the facile conclusion 5qat action by any public official
automatically confers exemption,'

Several tests have evolved for determining the extent of the
state exemption to antitrust law, The simplest of these
examines the amount of state participation in the situation under
question and if there is a large amount of state control there is
immunity.zzrhe second test goes much further and examines the
policy behind the state action under question, The court in Whitten
v. Paddock stated that "valid government action confers antitrust
immunity only when governmeat determines that competition is not
the summun bonum in a particular field and deliberately attempts
to provide an alternate form of public regulation,”?3n the
Whitten case the court divided antitrust cases in which the state
was involved into three categories, In the first category,
which includes the Parker case, the state had deliberately occupied
tite field to enforce an anticompetitive policy.zAThe court points
out that a state policy of encouraging price stability is not enough
to confer an exemption from antitrust laws; the state must actually
delegate the power to set prices and have some method for
revieving these prices, 25The middle category 1s occupled by cases In
which the state has chosen to regulate an industry but where the
state has remained neutral with respect to restraints of trade,
In these cases the courts have denied immunity,26In the third
category in which the YWhitten case falls the state has espoused
an openly competitive policy and no immunity is found, The final




test for deciding the auestion of state {mmunity examines not onlw
the state policy behind the actlon: {n question but the federal
policy behind the antitrust laws and any other relevant statute

as vell, If both federal and state statutes are found to cover the
same field and the laws have the same purpose, they are reconciled
and allowved to ¢ exist- 1f the laws reveal different purposes, the
state law falls,?’An attempt {s made to render both state
regulatory and deeral antitrust goals complementary rather than
mutually exclusive,? Rcasogéwg along thede lines the court in

tiecht v, Pro-Football, Inci“pointed out that the immunity to
antitrust laws granted in the Parker case was really a result of
the similar goals of the state actlon in question and the federal
Agricultural Adjustment Act, The exemption was created not by state
action but by Conpress itself when {t passed the Agricultural
Adjustment Act,

The Supreme Court has not yet resolved the differences between
these tests of state immunity to the antitrust laws; consequently
any of them might be the proper one to resolve the question
of immunity for the State System, To attempt to resolve these three
tests in this paper would require a great deal of time and ink and
the result of this process certainly could not be regarded as the
ultimate test., An easler approach is simply to examine the State
System in light of the three tests, Using the first purely
quantitative test it is clear that the State System would be granted
lmmunity since the state not only repulates the State System
but it also completely controls and provides most of the financinz for
the State System, Using the second test the State System clearly
would not he granted immunity since the state has never "determined
that competitfon is not the sunmun bonun” in the field of education,
Uslng the third test and keeping in mind that the purpose of an
act is determined not only h% lerislative declarations but bv the
effects of a statute as well }t 18 clear that {f the State Svster
has anti-competitive effects then {ts purpose i{s in conflict with
thie purpose of the antitrust laws and ne {rmunity vill be aranted,
Only the first of the three tests vwould erant immunity to the
State System and the tvo cases on which this teat is basod are
shaky nrecedents., In tue Travelers case the court reasted its
decision partly on the fact that the defendant "had not been
extended valild povernmnental authority to engage in monopolistic
practices' which scems te place this case {n the middle catesonrs
of the second teat, 1In the Norman's case the court painted out that
the 'lcGuire Act was not applicable to the Virpln Tslands since
it did not have full lemilslative power and there la a preat deal
of polxcy analysis undertaken resembling that neceasary for the

third test., The first teat, the purelv quantitatlve one, [3 the
only test which would grant the State System immunlty and it has fust.
been shiown that that test {s not based on strong nrecedents,
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comrcree

Another question which will irnmediately be raised in an
antitrust suit against the State Svstem is that education is not
comnerce within the meaning of the antitrust laws, There is no
express statutory exemption for professional activities but for
many years these activities enjoyed immunity from antitrust since
they were ni.t considered to come within the meaning of commerce,32
But the commerce category has been expand%d so that it now
includes medicine, insurance, and drama.33In the only antitrust
case which considered the question of education as commerce the
Dstrict Court gave a lengthy consideration to non~commercial
activities as commerce, concluding that education is indeed
commerce.” The court stated:

The myriad financial considerations fnvolved in
building programs, teacher's salarfes, tuitions
and miscellaneous operating expenses attest

to the commerclalization which necessarily exists
in the fileld of higher education, Despite

the opposition of many educators, there has been
a recent trend toward the organization of
faculty members to bargain collectively for
better salaries and other benefits, Many
institutions rent dormitory rooms and operate
dining halls, book stores and other service
facilities, Also there 1s a commercial aspect
to the sharp competition for government and
private contractg and the quest for research
grants. In 1967-68 institutions of higher
education expended more than 17 billion dollars,
The projfection for the year 1976-77 is 41 billion,
Higher education in America today possesses

many of the attributes of business, To hold
otherwisgswould ignore the obvious and challenge
reality.

The Appeals court overuled the lower court and dismissed the case on
the grounds that higher education was not commerce in this context,
The court stated:

In this context, an incidental restratint of
trade, absent an intent or purpose to affect
the commercial aspects of the profesgion, is
not sufficient to warrant application of the
antitrust laws,

The court did not find the case compelling; they simply did not
decide the more difficult issue, vhether education is commerce,

This i3 {llustrated by the court when it says "Tt is possible to
concelve of restrictions on elegibility for accreditation that could



have little other than a comrercigl mctivey and as such, antitrus;t
would presumably be applicable,” /It is ciear that the state wvel
does affcct the commercial aspects of tius vrofesgion) conscauentle

the above case does not orovide a clear precedent, It (5 alsae

clear that the State Svstem [s operated for other thnn commercinl
purposes which takes thils case outstde of the dictum noted above,

This case provides little help In deterrmining whether hicher educatton
is commerce,

There are two things which can assist in deciding whether education
is commerce, First is the fact that the general lanpuage of
the antitrust acts was designed by Cennzress to exercise itz
power under the cormerce clause of the Constitution to the fullest
extent possible, fsince regulating education is within Conpress' commerce
powers”it secems that a court would easlly find that education is
commerce wituin the meaning of the aantitrust laws, The second
fact which must be noted (s that dependling on the olaintiff the
question of education as Inter=stats cormerce may never arise, “Men
declding vshe ‘her commerce is heing vestraln-¢d it is prope; to l1no% At
the trade wvhich the plaintiff clales in P oiae rostraine!, 100, cae iy
{f the plaintiff is a doctor comnlaining about the State Svstem
nractlicc of tying medical services to educatini, the relevant
question-is wvhether nedical services are commerce. IF the
plaintiff 13 a nrivate scheol operated fer nrofit {n Overon, the
trade of the plaintiff would have teo constitute commerce for a
sult to be successful, If the plaintiff {a an independent, four
year, non church related, college then once azain it is tho
plaintiff's trade vhich must constitute cormerce in order for a
successful suit,

Interstate

The last problem which spans all of the antitrust ants is
whether the State Svstem 1is engaged in interszate cormmerce, Mnce
again the question may be resolved depending on who the nlaint{ff
happens to be, Leaving that question aside it 1is still easy to sec
that the State Syster is engaged in interstate commerce, Interstate
cormerce has heen defined as "every nepotiation and dealine between
citizens of different states which contemplates and causes and
impnrtation into one state from another, vhether it be poods or
information,"%IAnother definition of {nterstate commerce nolnts out
that commerce is not confined to business activity in a cenventional
sense but includes non husiness and non-profit activities, vhather
private or governmental in nature and {rrespective of whether tiey
compete with or may he substituted for by private enterprisv."hzﬂwrh
the Sherman Act and the Federal Trade Commiasion Act ta%e a morn
expansive view of the requirement that the conduct under
consideration he interstate commerce than -oes the ('lavton Ant,

The Sherman Act and the Federal Trade Commisslon Act hath anply to
activities which have a gubstantial effect on interstate commerce

Q 6
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even though they aré completely intrHQtate.[wThe (Clayton Act halds
to & more stringent test requiring the activitics themselves to be
in interstate commerce,?“The courts have held that the "operatlon
of public schools and hospitals by the several states and thelr
subdivisions affect interstate commerce to substantial deprec
vhether or not such operations const{tute interstate commerce,"#>
Althouph {t seems clear from the definitions given above that the
State System is engaged in interstate commerce this question mav
pose somé difficulties in Clayton Act prosecutions.

ir

“+ The Sherman Act

Section I, In peneral this section states that any contract,
combination, ur conspiracy in restraint of interstate trade or
commerce {s illegal, There are four main {ssues which arise under Sec-
tion I of the Sherman Act,’

1) What proof suffices to show a contract, comhbination
or conspiracy?

2) Does the conduct reviewed sufficlently affect interstate
trade or commerce?

3) Vhat is the relevant market and what evidence is sufficient
to establish that market?

4) In that market does the conduct challenged unduly restrain
competicion?

1) . Contract, Comhination or Conspiracy

In order to find liability under Section 1 of the Sherman Act there
must be some concert of action between two parties in the form of
a contract, combiunation, or conspiracy. 47An individual may
restrain interstate commerce without coming within the {nhibition
of Section 1 of the Sherman Act,”8In order to bring the State
System under Section 1 of the Sherman Act some pluralitv of
action must be found, The State System is cornosed of several hiehly
autonomous schools which are in competition with each other and
with other schools outside of the system, This gvstem is run by
the State Board of Hipgher Hducation (hereinafter the State
Board) whose members are appointed by the sovernor, Thus the svstem
is somewhat analogous to a centralized corporation with the
revenue and costs appropriated by a central headquarters,

The question which immediately arises when considering the
State System is whether it 18 to be considered as several firms +ho
have combined certain management decisions or whether tho system {is
to be considered as one firm with several subsidiaries, Tf the
former 13 the case then a combination or conspiracy 13 the ohvious
forn of the system, By conbining management decisinns in one
body the State System by definition would have formed a combinatinn
or conspiracy.'gtf the courts find that the State Svetem 1s actuallw
only one firm with gseveral subsidiaries then nroof of conaniracy or

7



combination becomes more difficult, In a recent case, the Supre~n
Court found that the defendants La! set up thetir central licengine
arrangement for the purpese of effectinpg 1 martet divislon schero
and the Court declared this te ho a violation of Section 1 of the
Sherman Act" Tha two most important factora which the courts use
when deciding vhether an enterprisc {s Leyend the scope of

Section | of the Sherman Act because (t {s only one firm and cannot
conspire with {tself are the degree nf autonomy (or conversely

the lack of control) of one corporate relative to anotler, and the
extent to which corporate relatives are held out as competitors)l
The Supreme Court has noted that the rule that "common ownership
and control does not liberate corporations from the impact of the
antitrust laws" 1s especially anplicahle where aff{liated
corporations "hold themselves out as comnetitors,” d3rhe Attornev
Ceneral's Feport points out that the substance of the Sunreme

Court cases is that '"concerted action hetween a parent and a
subsidiary or between subsidiaries ifch has for its purpose or
ceffect coercion or unreasonable restraint on the trade of stransers
to those acting in concert is prohibited hv Section 173 recent
cagses dealinp with this question have generallv favored the sinecle
trader concept and have refused to find }iability but {rmunity {g
not quaranteed 24 The Supreme Court recently has narrowed the scone of
the single trader concept by holding that common ownership of corporate
members in an enterprise where the corporations were operating
separately '"would not save them from any of the ablipgations that
the lav imposes on separate entities,"5Fowever, the Ninth Circult
Court of Appeals recently held that unincorporated divisions of a
single cornoration cannot conspire in violation of Section 1

of the Sherman Actp® Although the structure of the State Syatem

1s different from the structure of the conspiracies found in the
cases above it is clear that a court cauld find that the State
Board was a conspiracy,

2) Interstate Trade or Commerce

This {ssue has already been dealt with and it 18 sufficlent
to note here that commercial gservice activities of any kind will con-
stitute trade or commerc€’and only those activities are beyond the
reach of the Sherman Act which are purely local in the double sense that
they (1) are not within the flow of interstate commerce and (2) have
no significant effect on that flow,>8

3) ‘larket

The relevant nmarket has two aspects--ccographical and product
participation., The product being supplied by the State System is
underpraduate education and the market certainly includes under=
araduation education provided by private schools, Pefinine the
seographical limits of the market is more ALfficult, The State
System draws student from all over the world and eraduates of that
systen travel to all parts of the world; however, it would be

8
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meaningless to gpeak of the world or sven the U, S, as the relevant _
market,  Finding the relevanr =artet {s considered a anestien of fact’"
and in order to determine the ccoorantiicatl bounds of the market

the courty have sungeste; exarinine the natterns of trade vhien

are followed 1in practtnefothe area of effective comnetition within
which the defendant overatesCdr the arca in thich the defendant an i
plaintiff are in competition$ ta anather case tha court Tiited

the market to the avea.vwhoere the defandant had been raking his
greatest efforts te become the sole sunplier of replacement parts,03
The question of the relevant market area 15 one in which common

sense and the rule of reason plavy a laver part, Althouph the

State System draws students from all over the world, {t draws

over 907 of its students from the State of Oregen, Mso, over 997

of the Oregon high school senifors vha eo to collepe stay in the

State of Oregon and of the full tirme ecqulvalent twelve student

hours taught in Oregon's four year colleves, BI.04 are taueht in the -
ttate System, The State System-draws (ts second larrest block of
students from California hut to consider the State of California

as part of the relevant market would he to {gnore realitv, The
averaee Oregson hiph school senier aas 1ittle chance of attendine a
California school not only hecause of wish admission standards

but also because of high out=of-gstate tuition=~if thare is anv
corpetition on the underpgraduate level it is only for the intellectual
and financial elite,

A further araqument which {ndicates that Oreron 15 the relevant
nmarket 1s that by settine up out~af=state tuiltion rates all over the
country the State Systerms have effected a marlet sharine arranpement,
Although 1t might be impnssible to attack this arrancement directlv
hecause aof the Constitutional issues involved {t can he arpued that
the State System bo stopped from clairing that the relevant
market be anything other than the State of Orepon, By settine un
these out~of-state tuition rates the marlet has already heen defined
and since the State Syster has achieved such a measure of control
over the Oreeon market they should not “e allowed te areue that the
area of offective competition 1z anv lareer, Alge it =must be kent
in rind that the relevant market miecht he influenced by the plaintiff
{n a case apainst the State System, I[f the suit were brousht by a
private collece in Nregon which drev most of its students from Nrepon
then the area of competition would be fregon which would then be the
relevant markct?“ The averape high school senior fn Orepon vho
wishes to attend a four year collepe must ahoose hetween the State
Systern and other schools in the country with tultion rates three ar
four times higher, Viewed from that perspective it seems reasonahle
to say that the relevant market is Oreaon,

4) ndue Restraint of Competition

The nsual method of demonstratine undue restraint of trade 15 to
exanine the effect of the defendant's conduct in the market which has
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already heen defined to sce 1€ that contuct unduly restrains trade,
The courts usnally look to the reasonahlencss nf the conduct and
determine (1) vhether the defendant has enoush marlet pover to
make the restriction an undue restraint of trade and (2) wvhether
the defendant actually exercises the pover or intends to do so,®?
Thae State System gsells its product at a“out 1/3 of the cost te
produce {t, The effects of this pricing structure on the Orecen
market has already been examined and the conclusinn is clear=ethe
private collepes are being driven out nf the narket §O (Since

this report is to be used In conjunction with an in~depth econonie
analysis of thie State System, very 1ittle economlc analysis {is
rlven here.,) The State System does have and is using {ts pover to

exercise a high depree of restraint on the trade or commerce in the
Oregon market,

There are sorme actions vhich the courta consider so 1ikelv to
cause an undue restraint of trade that vhen one of thogse actions is
proven tiuere is a conclusive presgunmption that there has been an
undue restraint of trade., The courts allow no evidence to be
introduced which would tend to prove that there had been no uadue
restraint of trade or commerce., These offen%gs are called per se
offenses and the most common 1is price fixing?’ Price fixing includes
not only the establishment of uniforrm nrices but an apreement upon
a range within vhich purchases or sales will be made as well:
prices pald or charged are fixed {f they are to be at a certain
level, or on ascending or descending scales, or 1f by vartous
formula they are related to the market prices, ®&ince the State
“oard sets all tuition levels in the State System it is clearly
engaging in price fixinp, The only evidence which can be {ntroduced
to defend a charge of price fixing 1s that prices were not fixed;
the courts will not allow evidence of good faith or purpose saince
"a price fixing combination is not saved from soctions 1=7
(Sherman Act) of this title by the hish purpose for which it is
conceived," ®N1so the courts will not allow evidence that the
price fixed 1s reasonable since the essence of the offense is in
the power to set prices not the particular price set,

The State System also engages in tying or bundling which 1s
a per se violation of Section 1 of the Sherman Act, Tving 1is
defined as a scherme which forces a customer to take a product he
does not want in order to secure one he desireﬁ.7lBy foreing students
to pay fees for medical services, athleric services, and other
student activities the State Svstem is tying these products to its main
product--education, This is a per se offense hut it nmust also be
shiown that the State System has a high deerce of pover over the tyine
product which Is education,2 Since the amount of power the State Svstem
nas approaches monopoly proportions and uill be discussed elsethere
Lt 111 not be pursued here, The State Svstem has more than enough

pover to make the tying which the State Svstem nractices a per se
offense,
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It was mentioned earlier that the {nsti{tution of out=of-state
tuition has effected a sort of market sharing arraneement amone the
public systems of higher education in this country, ‘farket gharing
arrangements are {llegal under Section ! of the Sherran »ccz3%ut
this prohlem is not discussed here because of the other difficulties
which would be encountered, including nroof of a consniracy hotveen
all of the state systems of higher ecducation in the country,
involving important state's rinhts questions, Tt 19 a problem worth
pursuing but {t {s beyond the scope of this paner,

Section I, Section IT of the Sherman Act has three substantive
offenses which are separate from those covered under Section T,
They aret 74

1) to mononolize

2) to attempt to monopolize

1)  to combine or conspire with anv other nersons to monopolize
any part of the trade or commerce amone the several
states, or u{th foreign nations,

1) onopolization

The offense of monopolization under section 2 of the Sherman Act
as tuo elements, (1) ponssession of monopoly rover (2) and the
willful acquisition or maintenance of that power/’ In order to
establish the monapoly nover of a firm a relevant market must be
established both by the product and hy peopranhical areal® The
problem of market definition has alreadv been dealt with in section
1y Lt will be assumed here that the relevant market {s tha state of
Areeon, The basic eriteria for determinine whether a firm has monapalv
power 1s to coxamine its nower to affect prices]7 The State Svetem
does nave this pover as {t sets tuition Tavals at atout 1/3 of the coat
of providing the scrvice, The sinelc most {mportant criterin for
deciding whether a nonopoly exists is whether a firm has a laree
share of the marlet, although the courts have not yet established
a prima facie rule for monopolization cases under section 2 of the
Sherman Act as they have done under scction 7 of the Clavton Act,

In the Cellophane case the court {ndicated that had the market heen
limited to cellophane, the defendant's control af 757 of that market
would have constituted monopoly power, In two other cases the
Supreme Court found that 817 of the marke% and 877 of the market
vere enough, 81The Grinnell case went one step further at the
District Court level by saying that when the defendant'as dominant
share of the marliet had been established, the burden of disproving
monopoly shifts to the dcfendant.s%he Supreme fourt did not endorse
the view since 1t found 1f{ability on more traditional grounds sc

no prima facie rule has been estahlished., A3 was mentioned earlier
the State System provides 85,587 of the full time cquivalent hours
in the state of Orepon in four year colleges and there 1s nn Joubt
that the State System has monopoly pover {n the Nrepon market, Tt

11
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night also be argued alona the l{nas of the “ri{nuell case that the
i ! £ the marlet shoull constd 1 facie cas
ttigh share of the martet shoulld constitute 1 pri~a facie case of
monopalization,

T iecond etement of a case of monopolization {e proof that the
monopoly power has been willfully ahtainad or maiatained, ‘‘ononolv
power Itdelf ls not an offense under fection 2 of the Sharman Actj
tt must be coupled with tha purnose or intent of acquirine or
naintaining that mnnopoly.‘3rhe intent required here {3 not apecific
{ntent as required in attemptine to ﬂonopolizéabut can be shown by
proving that Section ! offenses have heon commlitted $° Ag was
already discussed the State System has been gquilty of several
Section 1 offenses including price fixing, selling helow cost,
tying, and possibly market sharing, “Pc general {atent necessary
for the offense of monopolization can also be proven by shoving that
the State Board took actions which contributed to their monopoly
power. By proving that the Board took actlons which increasgsed
its power and by using the maxim that a man intends the necessary
consequences of his acts, sufffcient qeneral {ntent ¢an be shown, 36
Since the State Roard has taken actionsesuch as continuing to exnand
vihile other schools lost studerts-which {mplement their power
thelr {ntent can rcadily be cstablished,

Mthoueh this paper only set out to show a prima facle case of
antitrust violations agalnst the State Systenm there {s one defense”
which {s so coften used that a word sould be said abeut it,

This defense to the charge of monopol{zatfon {s that the monopely
was thrust upon the defendant, The courts have given some examples
of thrust upon defenses, "The defendant ray escape liability if

ft bears the burden of proving that it owes its mononaly solelv to
superior skill, sunerior pr%ducts, natural advantaces, economic or
technological efficiency."8 The prohlem of this thrust upon defense
is obviated by stating the prima facie case In terms of "the willful
acquisation or maintenance of that power' as was done ahove; it
prrevents the defense from arguing the thrust unon defense since it
»ill already have been showm that they used illagal activities to
acauive or maintain their power, In the “rinnell casc the Nstrict
fourt contended that the thrust upon case "1s the hiphly exceptiona) case,
A rara avls nore often found in acadenlc 2roves than in the thiclets
of business.'"88

A woneopoly can also he Lullt un hy vav of a combination which
follows the same rules as a monopoly resulting from Internal
arowth, The rule has heen laid dowm that "a correct interpretation
of tue statute .,, makes it the crime of monopolization, un'er
Section 2 of the Sherman sct, for parties ,,, to combilne or conapire
to acquire or maintain the power to exclude competitors from any
part of the trade or comrerce amone the several statas or with forelpn
nations, provided they also have such a power that they arc ahle, as
A group, to exclude actual or potential competitton."ggrhe question
of combination ar consniracv tas discugsed ahove and nothing more
need be sald here, Once a combination or conspiracr has heen

12



proven the question of intent w(éh have beon Jealt ofith and e thrunt
upon defense will not be viable,

2) Attempt or Conspire to “tonopolize

The last two offenges under Section 2 of the Shermsn ‘et are te

attempt to monopolize and to consnire te mononolize, These offenses
are geparate from menopotization and no shoving 18 required that
mouopoly rover was cver attnined.” Ag vith nest cases of attennt
or conspiracy to commit » substantive crime specific intent 13 required,
Specific {atent means rmore than the seneral {ntent required far a

. nonopolization offenge and when the charee ia cgqnp{racv nraof of
tntent wvill merme with nroof of the conanirany, In the case of an
attempt to monopolize snecific {ntent can be shovn throueh such evidence
as documents, industrial backeround, or a course of contuct, 7%

fherce is some duestion as to vhether it 13 necessarv to

delfine a marbet vhen the charee 1s attemantine or consnirine te
resntenot fee,  In Lessio v, Tidewvater M1 0,95 the court flatly

tated that ™shien the charre s attemnt (or consniracv) to monapelize
veo the relevant martet 15 not an fasue,”  The Suprere Taurt hasg not
divectly raled on thids statement althoue" in a dietur in ane case

the Court said "to ostabl{ish mononelization or attenpt to rmanonolize
a part of trade or comnerce under Section 2 af the Sherman ‘r*

ft =ould be necessary to awwrn{qo the exclusionarv p owesﬁ...
terms of the relevant rarket for the product fuvolved, \ﬂwarenr1v
marhoet definition s {11 part of the prima facier case of an attemnt
or consniracy to nonepelize, Since the marlet has been -liscusses!
alove it A1l not be dealt vich here,

YT  The Mlavten Act

I'vice "lscrinination, Price Jdlscrirminatien 89der the Clavton Act has
been defined as "rorely a price fference,"’’ In order to cstablish
price discrinination between purchaser in violation of this scction,
there must he agtual sales at two different nrices to tro different
actual buyers,”” Tt {3 clear that hy chareing out=of-qtate tuition
rates the State System is engapine {n price Jdi{zcrimination, *lae
tiie State Systen enpages in price Alscrimination bv charping different
raduate and underpraduate tuition rates in cases vhere sorme nf the
samne courses are talen, The Clayton Act redulreq the commodities
upon which a claim 8& price discrimination s founded bhv "af tike
prade and quality," fhe State Board offera the identical nrnduct te
out=of-state students at a higher rate than charped to in-state
students so the question of like gradte and quality will not noge
a protlen here.

The Clayton Act does not nake everv price discrimination {11epal
but 1s restricted to certain <lasses of price discrimination, "efare

it can be said that ﬁxe State Poard has vielated the Clavten Act 1t
rust be zhorm that:e
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1) the State Board 18 a person

2 higher education is a corrmodite

3) purchases invelved {n such J{scrimination are fn cormerce

4) the effect of svch diserimination =ay he suhstantially to
lessen competition or tend to erecate a monopnly in anv line

of commerce, or to infure, lestrov, or nrevent cemnetition
1) Person

A person 1s defined in 151,%,0,12 as "including corporations
and associations cxistinpg under or authorized by the laws of either
the United States, the laws of any of the territories, the laws
of any state, or the laws of any forelan country," It is clear that if
tite State Board was not a state agency it would certainly be a
person within the meaning of the antitrust laws, The only queation
vhich must be resolved is whether this state affiliation causes
the State Board to cease to be a person, The Supreme fourt has nointed
out that in construine the word peraon simple rules of construction
are not cnough but resort nust be made to the purpose of the ﬂﬁf’
the subject matter, the context, and the lerislative history,
Such a study has since heen made bv the Supreme fCourt when thev
found a state to be a persoToyithtn the reaning of the antitrust for
purpodes of a private suit, The Court pointed out that there is no
reason to suppose that Congress reant to leave the states without
any antitrust remedy, Since the word person 1is construed to be
used 1'ith the same meaning throughout the actl?3it is clear that the
state could also be a person subject to suit for antitruat vielation,l®™
The state affiliation question makes no difference here and sincz
the State Board has the power to "{nstitute, maintain, and pov-
ticipate in sults"l!?Sthere s no exemption for the State Svstem here,
[t should be noted that 15 U,%,C,13¢c creates a specific exemption
for schools and other {nstitutions to the nrice discrimination
nortion of the Clavton Act for the purchase of sunplies, o
rention 15 made of an exemption for anv other purroseas,

2)  Commodity

The word commadity has not barn aubjected to much Judiclal ravien:
but it has heen held that commodity "must he eiven {ts usual and
natueg) meaning,'"196Some of the usual meanings elven to cowmndi‘a
include all thines nossessine attributes ofléanqible ex{stance,
an article of movable or B raonal property, - that which affords

~copvenience or advantage} §r anv sublect of commerce, 194 collaee
education is something whieh {s probakly advantancous, can be 30l

and noved, a.l as mentioned above {s an obiect of commerce.
3) Commerce

The fact that cducation 13 comrerce has alreadv heen discussed
and Lt has already been pointed out that the Clayton Act holds to
a more narrov resulat{on of interstate commerce, Since the price
discrimination takes nlace preclgely against those pronle -tha

“% .
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cross state lines that is no probloem in saving that the commerce
affected by the price discrimination ig tntersc'\te.“l

4) “lessen Competition

Proof of a price discrimination alone will not make nut a prira
facic case under this section of the Clayton Act, 12 The statute provides
for proof of some damape to some level of competitton.113 The price
digcrimination practiced by the state has {ts orcatest effect
ot the schools who are {n competition with the State System an
tiie primary level of comnetition {8 the ene under consideration,

The courts examine the economic situation and declare a price
discrimination a violation 1f {t is reasonally probably that the
dscrimination will have a substantial effect on competition,
The emphasis here should be on the vipor of competition rather than
the hardship of individual {nstitutions. !5 The courts have alwavs
ruled that predatery helow cost pricing will support a findine of
competitive injur_v.116 It gshould be pointed out here that althoush
the members of the State Noard probablv do not wish te harm
competition by engacing in price discrimination thelr aood
rotives ave no defense to an antitrust claim, ! 17 The courts are
slow to infer {njury here and nznally demand some nronf of marlat
conditions,

fTving,  Tyine has already been discussed as a vielarinan of the Sherman
Aot and 1t {8 also aviolation of the flavten *ct, The voridiine ~f

the seetion of the Clayten Act osrohiihitine tvine {g very gimi{lar

to the wordinp In the gsection of the Clavten Act on nrice
dlaerimioation, e question of vlether the State Noard {a a poraon
and choether education {s a commodity arise under this sectlon bdut

are resolved by the discussion in the last chanter, Tn adlition

under this section it must be shom that the State Svstoer or the
plaintlff {n a case apalnst the State Svstem are encased {n

trade which {a interstate cormerce,

Mter proof has been given that a product has been tied,
according to statute some proof must he made that competition has heen
substantially lessened or that a renopolv 1s tendine to he
created, This proof can be made directlv by showinp market conditions
or by simnler mcthods which the courts have establigshed, Tyinp
is consildered a per se offense under the Sherman Act and it has
Leen reparded equally as harshly under the Clavton Act, The test
piven for determining leaseninp of competition {s stated as,

"where the seller enjoys a monopolistie nosttion in the market

for the tyinp product, or if a suhstantlal volume of commerce in

the tied product {s restratned ,,. the goquiqite sotential

‘1essening of competition is inferred, w118 Thia teat of {1lepality

~has been made even .casler by c13n91np the reqiirement of manonnty

nower to "sufficient econ”ic pawer” to prodice n appreciable  , e
restraint U119 Since the State Syatem has a virtunl manonoly nealtion
igfn educatiOn asg. ﬁentioned horore nnl qinco the tvino qmnuntq tn nhnnt
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k'€ sure1y be a lar

37 per qtud?gg ner quarter the reaunlsite competitive {ntury shag’!?
ve Inferrod, Alae conpetitive {nfure can he {nferred simnlv ¥¥
showing that an apprecfable amount of commerce aas Yeen tied,

VIl, Tederal Trade (ommission Act

The Tederal Trade Cormission Act and the Clavton Act were nassed
fu 1914 and vere desipned to supplement the general prohititlons of the
Sherman Act.  The Clayton Act was aimed at specific nractices thought
to be cormonly used to gain monopoly power while the phirase "unfair
rethods of competition” in the Federal Trade Commission Act was
left undefined in order to create flexibility and elasticity in
Interpretation and to givelgyo Commission broad pawers to curh
anticompetitive practices, ““Violations of either the Sherman or
Clayton Act havY geen held to be violaticns of the Tederal Trade
Conmission Act, Since the Tederal Trade Commission ‘et is intended
to be supplemental the courts have held that actions which fall short
of being Sherman or Clazton Act offenges are prohibited by the Tederal
Trade Commission Act,}?4Tt has been held that lack of a combination
cr conspiracy necessarvy for a Section ! Sherman Act offen;o will nnt
defeat an action under the Federal Trade Commission Act,l!23Individual
or concerted conduct which falls short of being a Sherman Act
violation may as a matter of law constitute an uafair method of
competition, 26Arrangements similar to tying asreements have been
held to be violations of the Federal Trade Commission Act since they

ren counter to the public policy proclaimed in the federal antitrust
laws, ,

The analysis in the sections on the Sherman and Clayton Acts has
sliovn that the State Svstem is guilty of vielatinz the substantive
portions of the antitrust laws, The Vederal Trade Commission Act
was designed to deal with situations in which tha snirit of the
antitrust laws was being violated but technicalities prevented
prosecution, The Commission is supposed to determine for {tself what
cconontic effects arve sufficlent to produce an unfair mothod of
competition.128Enforcement of the Federal Trade Commission Act is
available only through Commission action and the commission must act
only when {t finds action to be in the public tnterest,129The
consideration of public interest ve{sghs stronply in any Commission
action since {t is both a necessary and can be a sufficient reason
for finding a violation of the Federal Trade Comnission Act.130

Foncluqion

= The forgoing analyqts has presented the main arguments which wou]df “ e
,ju;bo present 1in any antitrust action against the State: System, A court.
~ decision findinr the State System in- violatiOn of antitrust law svould.

e step but one’ which 19 not. »1thout a ftrm Eoundntion.:_ﬁ'ff'



The State System {s clearly in violation of the substantive nortions
of the antitrust lav even {f technicalitics nrevented a successful
suit, The appropriate response to this study {s not to loo* for
loopholes for the State System but through legislative action to
resolve the obvious confligts between the State Svstem an it nov
stands and the policies hehind the antitrust taws,
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The preceeding intern report was completed by the following intern:

Name: Gregory Hartman

Address: 2290-2 Patterson Drive
Eugene, Oregon 97405

Inmediately prior to this internship, the intern was a student at:

College: University of Oregon
Major Field: Law

Year in School: 1st year law student

The preceeding intern report was read and approved by:

Name: Dr. John Wish
Title: Virector
Address: Consumer Rights Research Center

University of Oregon
107 Commonwealth Bldg.
Eugene, Oregon 97403

If you have further comments about this intern report, please write or phone:

Bob Hullinghorst, virector

Resources Levelopment Internship Program

Western Interstate Commission for Higher Education
P.0. Drawer "pP"

Boulder, Colorado 80302

“Phone: {303) 449-3333




THE RESOURCES DEVELOPMENT INTERNSHIP PROGRAM

The preceding report was completed by a WICHE intern during the summer of 1972,
This intern's project was part of the Resources Development Internship Program

administered by the Western Interstate Commission for Higher Education (WICHE).

~ The purpose of the internship program is to bring organizations involved in com-
munity and economic development, environmental problems and the humanities togeth-
er with institutions of higher education and their students in the West for the

benefit of ali.

For these organizations, the intern program provides the problem-solving talents
of student manpower while making the resources of universities and colleges more
available. For institutions of higher education, the program provides relevant

field education for their students while byilding their capacity for problem-solving,

WICHE is an organization in the West uniquely suited for sponsoring such a program.
It is an interstate agency formed by the thirteen western states for the specific
purpose of relating the resources of higher education to the needs of western citi;“
zens. WICHE has been concerned with a broad range of community needs in the West
for some time, insofar as they bear directiy on the well-being of western peoples
and the future of higher education in the West. NICHE feels that the internship
program is one method for meeting its obligatwons within the thirteen western
states In its efforts to achieve these obJect1ves, WICHE appreciates having re-
ceived the generous support and assistance of the Economic Development Administra—
tion, the Jessie Smith Noyes Foundation, the National Endowment for the Humanities,
~ the National Science Foundation, and of 1nnumerable 1ocal leaders and community

organlzattons, 1nc1ud1ng the agency that sponsored this intern project

‘~eFor further 1nformat10n wr1te Bob Hu111nghorst D1rector Resources Deve1opment

| EKC nter‘nship Progr‘am, ”ICHE Drawer upu; BOU]deY‘ CO]OradO 80302 (303) 449 3333 :



DEPOSITORY L1BRARIES

Copies of many intern reports printed by WICHE may be obtained on loan

directly from WICHE or through orie of the following depository libraries:

University of Alaska Library
College, Alaska 99735

University of Arizona Library
Tucson, Arizona 85721

University of California Library
Berkeley, California 94720

University of California Library
Los Angeles, California 90024

Norlin Libfary
University of Colorado
Boulder, Colorado 80302

Gregg M. Sinclair Library
University of Hawaii
Honolulu, Hawaii 96822

University of Idaho Library
Moscow, Idaho 83843

University of Montana Library
Missoula, Montana 59801

University of Nevada
Reno, Nevada 89507

University of New Mexico Library
Albuguerque, New Mexico 87106

UniVersity of Oregon Library
Eugene, Oregon 94703

University of Utah Library
Salt Lake City, Utah 84112

University of Washington Library
Seattle, Washington 98105

University of Wyoming Library
Laramie, Wyoming 82070



The ideas and opinions expressed
in this report
are those of the author.
They do not necessarily reflect
the views of the

WICHE Commissioners or WICHE staff.

R

The Resources Development Internship Program
has been financed during 1972 b& grants
from the
Economic Development Administration,
Jéssie Smith Noyes Foundation,
National Endowment for the Humanities,
National Science Foundation

and by more than one hundred community

agencies throughout the West.




